The defendant is charged with having committed an assault and battery upon [the alleged victim] .
The defendant is charged with having committed an assault and battery upon [the alleged victim] .
I. INTENTIONAL ASSAULT AND BATTERY
In order to prove the defendant guilty of committing an intentional assault and battery, the Commonwealth must prove three things beyond a reasonable doubt.
First:
That the defendant touched the person of [the alleged victim] ; Second: That the defendant intended to touch [the alleged victim] ; and
Third:
That the touching was either likely to cause bodily harm to [the alleged victim] , or was offensive.
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To prove the first element, the Commonwealth must prove the defendant touched [the alleged victim] . A touching is any physical contact, however slight.
If the touching was indirect.
A touching may be direct as when a person strikes another, or it may be indirect as when a person sets in motion some force or instrumentality that strikes another.
To prove the second element, the Commonwealth must prove that the defendant intended to touch [the alleged victim] , in the sense that the defendant consciously and deliberately intended the touching to occur, and that the touching was not merely accidental or negligent.
If additional language on intent is appropriate. The Commonwealth is not required to prove that the defendant specifically intended to cause injury to [the alleged victim] .
Where there is evidence that the touching may be justified by a legally recognized "right" or "excuse," the jury should be instructed with the specific "right" or "excuse" instructions (e.g., accident (9.100); necessity (9.240); self-defense (9.260 458 Mass. 526, 533-35 (2010) . If the evidence would also permit a jury finding of simple assault, the jury should be instructed on lesser included offenses (Instruction 2.280), followed by Instruction 6.120 (Assault), beginning with the second paragraph.
Commonwealth v. Ford, 424 Mass. 709, 711 (1997) (assault and battery is a general intent crime and does not require specific intent to injure the victim, but its intentional branch requires an intentional touching, and not merely an intentional act resulting in a touching); Burke, 390 Mass. at 482-83, 487 (any touching likely to cause bodily harm is a battery regardless of consent, but an offensive but nonharmful battery requires lack of consent or inability to consent); Commonwealth v. McCan, 277 Mass. 199, 203 (1931) recognized that such actions were so dangerous that it was very likely that they would result in substantial injury. Commonwealth v. Burno, 396 Mass. 622, 625-627 (1986) ("the intentional commission of a wanton or reckless act (something more than gross negligence) causing physical or bodily injury to another"; injury must have "interfered with the health or comfort of the victim. It need not have been permanent, but it must have been more than transient and trifling. For example, if an alleged victim were shaken up but by his own admission not injured, or if an alleged victim were to have a sore wrist for only a few minutes, the 'injury' in each instance would be transient and trifling at most.") (citation omitted); Commonwealth v. Welch, 16 Mass. App. Ct. 271, 273-77, rev. denied, 390 Mass. 1102 (1983 v. Godin, 374 Mass. 120, 129 (1977) (standard "is at once both a subjective and objective standard, and is based in part on the knowledge of facts which would cause a reasonable man to know that a danger of serious harm exists. Such knowledge has its roots in experience, logic, and common sense, as well as in formal legal standards."); Commonwealth v. Welansky, 316 Mass. 383, 399 (1944) ("Wanton or reckless conduct amounts to what has been variously described as indifference to or disregard of probable consequences").
